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e - BEFS

Ay =3y PEEBIZBITA2BERNL B
— 7 RXAYAERE BT 2@ 2 LIz —

T ® % &

(X C®»IC

WERV /1Z, ZOREERCHT 273t cHEBT 2005 %
A, AERERL LRI REPICOVWTRERLTLOHE—L-BEN D3 &
T zwv, 72, HEOHD FIConTh, FAFNOEOHENEESK
BEL T, #i—H SN DT TH R,

Fafwld, 7AVZERECBTRBERY ) HEOEFEERR LD &
T2bDTH%, TAVAEREERRE L7z0DiF, EHREERE 1EBIE1ID
EMmOEHEOBFET, RERL  HESLEOSEESRLCHEEL &N T
- oThb, EREAZRERHROBHIIOWT, ZAZEDTEHTIEN
mEd - TH Y, BRERLVHFE L ORRBREH S, £z, 125
—4 vy MEROERRIC XY, BEXMARF»PHENTONRAEOFT, 7
A A EREROBMOBHEIELRZAEL L - IAEOERE L £ 5 8M%
EBDD, EWIRCHEREBIZEZS, L2, DIETREOHR
AV OERR S 2 HEEB BN TWwa LT, 20 &5 B0 EREN
A =2y PEBUTERECHNTE 2L &, 0 X3 EFE»E s
NZEOP, 7AVAROEERBECH L DT ONE I TR DH,

Ay =2y E, BEAY VI —270EEETHY, HRIFCZORY
N7 — 2 DIEDBY ERIFLTVE, ZOHR, A5 —Fv b E2ALT,
BRIIEBECEREORWHEE2BEHL, HAZRZE»H I Lk 5H, B
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EoEFZ, BALxOEOEBERCLIESATWwS, TOA4>F—3y MOHR
FHET AHEAMZA», INEFZBZIIHY, A »F—Fy FEHELK
REFRNV QIEBD BOPICHGET 20, 2AF—MNELTHRETLTHRZL
EEZ T3,

1 SREIZHITZRERIV/ DHIRF]

RV 0E, bW EL T, LY¥hs [SROEHHE] ofistan, #H
HIEZT D EDBEDLNLT W, bWEDOEEITIODVWT, BEIEL
HFt Iz ds, WETEEEL TS,

AT, RERLV 2 IZOWTIE, DWW THrHLELOERICIZ
T, SO BEHE OMICEREMREH D, BHRIFFEVELTIHECID IN
PHEE LIS L, TEOSEEILBRUFTHELENE I EOEVEL
DT WD,

1 New York v. Feber {1982)

Za2—I— 7 MFRRIZ, 16RMDORE (a child under the age of 16) 1T &
L MHIfT A (sexual performance) 253 2V EEML THr» 3175 2BIRE
T5ZEREIEL T2,

WEANZ, TNy Y UFHEORL JEMIEKOFEET, B VEER
WWEHEBTAIR—varE2LTWBE 74 VARERGL TEHaN, BHE
NiZ, B—ETERELRY, EFRETRNEOHEEFERE 1 BIEE
KT 20EPDBEE L o7, EFRETIZ, MHREOEE B EEIER
TEEHRENIZ/D, EfaEERTESRIhE I kol

Rk, KERFEOARERNEEMNEERTS Z L IMNOFIRTH
D3, WEERILICEGEEE I L RBEOLER, BRIFHD» ORHEAHE
ERETZILWCRBLELT, 515, BEFRL ./ ZORL  EESIRE
BRFOESRTH D, QRERNV  WHESZ Z LIk o THENHEEZT 3
Y 2 STREOERChIDS E L, BERLV . OFRIEERICGER S
5ELlcma—a3— 7 MHREREL T,
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BEmEE, TAYVARESOFTHR E L-EREENCELEROBH

RN PoHERHETIEWIFRONZ Y AEFRE LML, RERL

S RBER L T AWM EEN O THS, ZOMBEEDICHI-> T, &

s, REOBELBROBSA»S, RV BB seonRECET S
RIEZEHICBIR L TWwa 2 LR I A5,

2 1996FEREHKIEL Reno v. ACLU = (Reno I =)

BEEMOERICEY, EDVbFA -3y bOMFICLY, #FHi-h
WEDHDERIZABO S 0 ArEbns Z i), 7, BERMNE
(Communication Decency Act of 1996) ZHEIEEE NS Z & iz olz, FEIL, 1
YE—Fy M E o TR AN A N—AR—AWCBEIPNEEREMIC
LT, OV ENEFHTZZEVARETHZ LS, TOLILEE
Mo REEEZRE TSI 2HNE LTHIESNI:EETH S, B
Wi, 18R OFICT LT, BEIZ, bwi D% (obscene) F 721X M{ii%
Kus7z (indecent) BEZITH Z L 2IEFE L L Q23%ams, [HREDOHEE
HiES L, REPHSPIIPMRERHATH- T, ML L IZFERTA
B EDHBEEHEEE3EAB] Lo 0oxFEeEiE @28%&em7 LT
%,

FHEDT AU H AW (American Civil Liberty Union) &, {8 mfik
22355 AT HB L U dHEIEEFE 1 BEOSHOEHRIIK T2 LFEL, &%
EECE L, FREOCEENEZEILEZRD I,

B 1EDNRY YN TR EI T, EERMEo LEEEERE
EOBEHBICK T2 ELT, EEOFEREZAD ZHHEET LIS,

BEMMERICIZ, HEOREBAFL LT, RREEWSESICT 78X T3
Z & EFIRT 2 EEN, RN OHEVZEHNTEEN TGS, BLU
FHEEE NIz vy MA—F, FEy MOE, 7HFVDbh - T EAT— R,
HBERETINVE - BSEARSORHEEE ST T 7 A2FELTw»
IBEHEINTEY, TSI DWTIMIENRENT & 213851
HEEARNC LD TEZLENTW D THBH, TORETDOHTYME
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Loz,

HFRZ, A7 —3y bOEHAC O TEEIRS 2N -7, RE
DERZRBOII-D, BEMAOREICEDE, FHRERRPDMICER
ITER&E Nz,

EHEEEE, BEMMIEOW OrOHREOMER 2 EMEL, IR
ZHERE U7z, 881 A%, 2235 2L [indecent] Z{#Ev>, d¥ETIE [pat-
ently offensive as measured by contemporary standards] &REL TE
N, MENEBRTH->T—EBELTEWI ETHB0, 2 51X, ZOH—
HICXVEAPECTEY, WhZEEBCI VBT RELPTIHATH S
ZEeTHBHU,

B3, BEEHE, EERIEIMEEEZELEE0TH D, il
DOHRETLZOBERTHBLULE, ZOHEZSHOBHERP TSI LI
RO PREVWHRTHE, BERMEPRREEDHFELZENET2DTH
2T, RADOET2EwmOEEZFIRT LR TER Y,

BEMMIEOED 2HEEINNAOHEE R, FEcEEEE2RD s &0k
5L OEREBINOFRICTL, HEFHE, INZ2&ELL, ZOHERBELL
TEREENDT-01 ERoRECEWTE, BoEEsWETEs), 45
=39 bANDOT 72 AFIROFTENZ L, REFEELRFRTLZ I ENTER
WZk, BLUY, FRERGTECERERN22 Y T E TERAGEES W T
EThB, TORR, BERUEDOERTA2REREEZ LI P TELL
ZX, Ay —2y P TOE@mEHEIATLES ZEPBEHRINLTL
512,

3 RBREFLSAREE

Reno [ HEHFHR I NFEERRZIET 372012, 1998F10H, RE
F v T A4 > F#EE (The Child Online Protection Act (COPA)) #RRILL 7z, [H
FiE, BEMUEOERICHZLDTHY, REFEFEICL - THEELREE:
HEENEL > TTI—NVERTA Ry T7BEFIHLTITS 222 LTE
n, ERFARREBIUVNEOEFER28) 2ichkd, HERLV/ITLoT
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ﬂﬁ%%ﬁiﬁ&?%ﬁ%ﬁﬁﬁﬁ%kﬁb,@A%&%ﬁ?ﬁﬁﬁW/%
Rt 2 FIIHROM R & S nnld, BELS V4 Y REEDOT T, A
¥¥—F vy b AORMEER X, BEEEZEbLLWS, £, HEAOR
HERELT, RREBCLLE7 27 A 2By 2 EELHECTHDE I LH
EDHBNTWnBI

INo—EDEER, EEFRELTAYI—2y 2B LEESLSE
DT, RERLV/DEHIZITIOTH S, bollcERE LR RED
FELEZWRERV /D, avCa—F—E0ESICL>THETE Z &
Ll otz Vr—F 2 NENV BHEEIT S EREOBEH & OBFRCRE
Yo TERDTH S,

2 BREIIBITAT rr—FvIVIRERIL / OREF

1 1996FREBHNL /BhkEE

HEMAE LU 199681k, REFNV /PiibE (CPPA# Child Por-
nography Prevention Act 1996) 2SFIE &, 77 —F v WV IRER )L 3EH] &
N5 Eklhol, AV Ea—yEMOEFICIY, 2> C2—F —TIER
LR RE R v BHEL, Bz EHERMEFBENE LTEITFTwk
EHEDRBERMRE Lo R BERER T EHET 20 TIRREEREL LT
P THAEZEDPHLENIE 2T ETHS,

Ny FEREE I, BETROFEF 2T >Tn5,

(2o Ca—F—TERENTIRERL IZEEL O, EEORERZ DO,
THHET 2RV EH LR UCEERSEEELCI2OTHD, BREORENB
FUOLEBHNZBEOALLST, HEOREEERIIHLTHEREEZL3 D
DTH 5N

WERL BFIEEEZ, BERL 2 ICOWT, ITOBEOEFRL Twnb,
[BEE, 74Vh, EFAT =750 Eara—F—BBRO XS 2R
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RICE 2 HETHS PR EFITARETFCHE L2 DX, OREEEZED
W ITEEZERL, OREEERILDBITART> TSI LEHEEL,
BbLLRFEELTWE D EREEN, FRERREES»»BITEET-
TwarRz2X3 86N, BEESNWTWAESIZIR, BRERXLV. L4MHE
gh%l&wo

RERL PHEEOREE, UTORECR S, Thbs, Vr—F
PVEBEBYIRERL ) ERBZZEEHALSIICLIZET, 3V Ea—F—T
BIFEL okt d, ENZTAEMET 2 OREERLV /L LTELSME
DTH B0,

2 Ashcroft v. Free Speech Coalition $3# (2002)

WERNV /BILEOSESEZHW L I-REREHRThH 2, FLEEE L
DIXT7 7w VEEEZEDEET, BERN JFIEETIE, EBRICRRESE:
EoTHWEESNIAN ThHh->TdH, RERFEETHLZ2D LI KRR EE
WIIRERL , ELTEILENTLES Z 2B, RIERSHOBH%
FIRT2Z 22D TH-> TEEERTHS, LFERL, REORTEIL
2RI,

B1EDOD ) 7+ V=T LMK ER T E 1, REOHEREETHS &
FIRT U 7258, 55 9 #EEREMIPTIE, EE L L2, 2oz, OBFIER, §
Lo TAWEERTATEIPNEZ EDEELE o T I EEILT
5T EiETERY, QRERLV/HILEEOHER, DVREOTHHRIEED
BEEZOD-> THIEESN 3D T RWEMEELET 2Tk 3, £
BlR2ET, REOHEERIATES, tuIRECEITWE,

L Lads, SR EgsHROFTHERLTWR E2A5THS
S, MBOEFRBHFNIFAEEEETE L TWwR, 22T, RELHRISAED
S5h, REE CHUOTHEENS Z itk o7z,

ZDBEHFORROF ML, EXHEEIONSKE L RER L, ORI, 7
7—F ¥ VREBERNV BEENED, Thb, TORXO2WTHRREZRIL, &
REBIFOHDFTE o T3 RE, bbb, BEEOFHEE SRV
Yy —F e VIRERL (90 E2—F—TEWELZ: 3D TH Y, £ 1EBEOHRE
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#233) rOXBIZEMAKTLIH L W OTHE 1S, WEY L BT
NREZ WD, LWIEHESHHBET S,

(B, SRR SHE, MESSWEEBELT2FRELT, Bik¥52
ERTERTL, BESN-EHPIREINTOLWERICEM I 2 & WO HER?
T, BIEWMREESZTONZ XD I L3y, Rl ZoHEORER
BERTZ, [RESNTOLERZATFT LI FCLTBL I > TS
WCETIZBELD S, MEFOREINL-SHEH L 2 0[50 EE L EK
PHoTwn5,[]8

ZZTAEINIEE, D0, ERGSWmSEr V@7 LT, RFE
Lol nwEmezSiFlLTiERelwnwtT23% 27 (the over
breadth doctrine)#4D b & T, RETREB@WODEZ MWELInzD, HHlX
N5 L3 &R, BUFRRETREThwEmzfEL Tda sk
W EIIEREBADTHS,

FD%&, ZLOBYBIOEEERHRIZS T, Yr—F VI RE
R/ CBALT, Zne2HEL-E, B T5%E (NREFE HPEIFL X
N, TRAUBHEICT 7 —F )b« RNV DBEBBZ EWCkoslztnwbhbintT
1,)%250

3 Fl-&iE (Protect %)
Ashcroft HlHkEE, &SR, v Ya—7 —HMOES, SH- BKOH
Mz 7:5BEEIEE, 2L TREOREL WS 3AOHREZ I,V D
, ISHOREOHEIERT ER3DOFEICL ZHFEL L VZOMD
%Eﬁ WEES B EEE | (Prosecutorial Remedies and Qther Tools to End the Exploita-
tion of Children Today Act of 2003) (BAF, [Protect®) &3 ,] #EDN, Z
DEF, TNETORERNLV ECZOWTHRTERE W -BELA P HRIE
L, E5RERL EBES L,
9, #EE, HERLV  oEREZWEL, HSAICENZTAEEZTT- T
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WBRBREDOHE B EXAIT 3 2 O TEX&Y (indistinguishable from. that of
a minor engaging in sexually explicit conduct) 7 ¥ ¥ WVEHEGEIRERNL 2 Orh
WEDHT, ZE, 19960 RERNL BFIRECH - 72 [REEE T
BRToTw5 R Z 5 (appear) |2 WHRIEPEIET A2 TITbR,

S5, Frékid, BERV OHEE - BENFEOMN LS RERL
JDEHOFIZED TWIDYEEEL T, HILUBHEBEZB W, T,
FIZ IEEBRIC L 5 BWlERP, BN -BEO LS RERERAT 27008
ETH -T2,

ik, ZOMEE (B RABRE] 2o nBERCEIRD 51T
&7: CPPA OFIFORERILAL, BRERL & wilZiEiECL T,
ok L7230,

Fiz, FEOD ETIE, BERL OFRCh2b3FZ 2EEICSTS
N5, EBIC7 4 VA, EFA7—7, BEEDHLZRTYINVEREEST
BHS DICHERTEEZ 2B ZF0EREREL, b50nEHRsTAEET Y VL
T 5EH 1 REJEIWEE (primary producer) TH 3, 2 XRIHEIEE X, EBEOD
AR & e AT EETT o TV AR 5 WwWiZ 2 0 R R BENEA %
HRELTE, EFFF—7, FYINLHBIBIEFISY 2 —F —EBEOBE
UTHIE, W&, Rk, iRk, &3, BT 2#, 62303, R0k
72 FOEREEEDOARICL 2L 2 RENTEDT Y 7 VG D 5 01
FOEREAVE2—FTEELTWRERZ WS, 2 RUHITEEICE, 2N
WEIOWTIT>TWwasEHELEEN, FALZORCALZ I ECE>TW
531, 1 XEHIEH, B LU2 REEIEE R, ZhEhi v/ cEBsL Ty
AN OWTHEL, FEAHSICOWTEHEE LY, FUPRELTED
T IERR S 7303,

ZOBEBICOWTIE, BEORERL VHFIOBRERLEZVOTHS E
FHi X LT 338,

3 U4 UTFLXEH

Ashcroft v. Free Speech Coalition ¥lZk % HAAN TEEMEIINIGT
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&5 LSWEENT Protect BRI DWW T, EHEREER T2 208%EE
R & 7% 5 7z, United States v. Williams H¥% (2008%) Th 533,

RERNV OBEFRTHIWEADT 4 VT LAE, A1 ¥F¥—%vy MET
TN BEVEBERECL - THREENBZIERXEZ 27O TH B, TE0HF
BiE, T4 VT LAY, Fr v b L—ALZRDEI R Ay —YBERE
L, ZROBEAEZRBML LS L b2 EThoTz,

“Dad of toddler had ‘good’ pics of her an [sic] me swap of vour toddler
pics, or live cam.”

BEVEEBER 74V TLALEEEZRXDbLL, TELDOEE (RERLV /T
Eaw) BRELE, T4 VT AAnSBrMREENICERFLTWEE
HERHLEDAYy =Y R2RII 72, VA UTLEAADRSF v b e b—A
WELNTELRHEOA Yy =Y sNI-V 7RI ES L, BERNL
JOEER THRALIENTES LI WCH> T,

ZIT, BEEBERERSREZ TV A VT LAOEEERRILEZ 3,
— RN TF 4 A7 WCRERN ) BDn EHRHMEREI NI, BERL
O EHEGERBEEINLDTH o7z, V4 VT LXIE, BERNL . Ofh)
(Protect % §2252A (8)3)B) B X U (822524 (@)5)B) DIETHIRE h, WFH
WCDOWTHIOEFZ LIzOTH 30, HMc DT id Protect B:A5ERET
HBEELTEST,

BLIETIE, V4 VT LRXDERIBFENS N o720, BEITHEFREFIFT
¥, Protect EOUFZHRERETET, BHRTHV SHOEH CEMT 3 &
DHWET LD TH 5,

EEFHAND FFFSE® 51, Protect EOEERMEC D WTHEX T &N
5Z W2l TH5B,

BEREL DAL WS FREDVWTITREBROSEERZEET S, X
DB ERDL, Thbb,
O LVuEROREBEERLV/ BIUVHEHEOREEZFESLREERL /12, HE
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ENIERMCFEENR Y, ZOEIRBERN ZEH/DODEHHONSER
PoITIChTeo T, STEFEOHREICE B,

@ PbuEoOLEBERL ) EEOREEZE-TWS) & Protect HRIC L D E
TELTWwALE, BERL Offd 2h8ETH THRES LR
W,

TEOFHETHHIRERLV L EROEH & OEMOFER, ZHERIC

SN, ETB3Z 13RO THY, Protect BIFEEELENTDTH B3,

FEHCRAT

EREOHHNE, BEFNV T 2IEOEEEZEE L (&, 0
HFRICHDEDIE, FOECHRLNZWIEEOEROERICH T 2 EE
Thbd, T—2yNCBWTEBENEREL S, bPED I —u v SEBOFHIE
Lo TEY, A¥F—2v M EALTINS DELZPWERHICIER, T—75
DBEZ2TS 2D TELZRRTE, —EHIEZFORAFTIZER OO
HIRTH 5B,

BERL  ORENL, EEVSVTOH—BLEBETHDII, A rF—F
b e YAFLAORZICH BT AV AGREOERSEROEHEREICHL
HLUTWwERY, BERL OFRERFIESEHLWDOE S %2 20w, FHC
X HHEY, HHELLZVEDRDZED, ol w5,

DOREPRD 615, FEP, BRHEEE LT, FEEHROHER, 7oy
YT, TAanF Yy TEOEBEEERBL TN Z LA, HHOEEE LTK
DoENBETHAHS, EOFMFE L2 L, bXIETHA > F—Fy b -
YP—ER - TuNA S —2BEXAAVEERESNDDOH 5P T, BWOH
HICEELUDDOMIERL—LDd ETITD ZEBBETH S,

1 EEEE1EE (B =@, HR £2ogm, 555EE)
HIEREE, EEEELNIL, 2RFEE EOTAEHICT RS Z 2T 58
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H, SwmELFEEROEHERIB T2 EE, 25T ARPFRICEST S, B
X UEHEOLBEERD TENCH LEHT 22 EBET 2E82HEL T2 o X
V3,

2 N. Y. Penal Law, Art. 263 (1977)
§263. 05

A person is guilty of the use of a child in a sexual performance if knowing the
character thereof he employs, authorizes or induces a child less than sixteen
years of age to engage in a sexual performance or being a parent, legal guardian
or custodian of such child, he consents to the participation by such child in a
sexual performance.

§263. 15

A person is guilty of promoting a sexual performance by a child when,
knowing the character and content thereof, he produces, directs or promotes
any performance which includes sexual conduct by a child less than sixteen
yvears of age.

§263. 00(5)

‘Promote’ means to procure, manufacture, issue, sell, give, provide, lend,
mall, deliver, transfer, transmute, publish, distribute, circulate, disseminate,
present, exhibit or advertise, or to offer or agree to do the same.

Za—3—7 BED, PHORERIC & SFEORS (19829) T, 2045, BRI
WX BHERRTTE (sexual conduct) #HET 29 (bW D2 THhAILEELL
W) OFAAEZREL (TUVYFHM, aoZ KN, FZo=27M, ZaysH, ~7A
M, 7vZvF—i, AYT7FHM, sHFa—y I, T¥HFM, 2vrvl
MW, ®FFM, =2V r—YMN, F7FKM, Royan=TH, a—F 74
M, FEHAM, =5, T2 A=Y TH, T4 AT M), b
oY TH S Z L 2ERT HMPBM (FZoveM, T—A2 Y=, AV T7x1=
T, AVLAM, AF4T7FM, AL, 2N, 2T7F7AHM, =a—
N Tve—fl, /J=AFayM, FAAFM, FvaTM, TR FayIN, T
=, T b, 1200 (T AAMN, Ya—-ITFTM, TAFTEMN, TA4FY
M, AHFAMN, AV—=F2FM, XV, F95M, =a—XFafll, /—
AFxpuadAFN, yTRAFraIAFMN, TAL ) BREEFEFBELL
BEFTEELEL T wbild (458 U. S. 747, 749, n. 2)

3 458 U. S. at 756.
4 458 U. S. at 756.
5 HEROEIFZRDEBVABRTNRES,

“[The] use of children as ... subjects of pornographic materials is very
harmful to both the children and the society as a whole.” S. Rep. No. 95-438, p.
5 (1977). It has been found that sexually exploited children are unable to




develop healthy affectionate relationships in later life, have sexual dysfunc-
tions, and have a tendency to become sexual abusers as adults. Schoettle, Child
Exploitation: A Study of Child Pornogrvaphy, 19 J. Am. Acad. Child Psychiatry
289, 296 (1980) (hereafter cited as Child Expleitation); Schoettle, Treatment of
the Child Pornography Patient, 137 Am. J. Psychiatry 1109, 1110 (1980);
Densen-Gerner, Child Prostitution and Child Pornography: Medical, Legal,
and Societal Aspects of the Commercial Exploitation of Children, reprinted in
U. 5. Dept. of Health and Human Services, Sexual Abuse of Children:
Selected Readings 77, 80 (19580) (hereafter cited as Commercial Exploitation)
(sexually exploited children predisposed to self-destructive behavior such as
drug and alcohol abuse or prostitution). See generally Burgess & Holmstrom,
Accessory-to—-Sex: Pressure, Sex, and Secrecy, in A. Burgess, A. Groth, L.
Holmstrom, & S. Sgrot, Sexual Assault of Childven and Adolescents 85, 94
(1978); V. De Francis, Protecting the Child Victim of Sex Crimes Committed
by Adults 169 (1969); Ellerstein & Canavan, Sexual Abuse of Boys, 134 Am.
J. Diseases of Childven 255, 256-257 (1980): Finch, Adult Seduction of the
Child: FEffects on the Child, Medical Aspects of Human Sexuality 170, 185
(Mar. 1973); Groth, Sexual Trauma in the Life Histories of Rapists and Child
Molesters, 4 Victimology 10 (1979). Sexual molestation by adults is often
involved in the production of child sexual performances. Sexual Explottation of
Childven, A Report to the Illinois General Assembly by the Illinois Legislative
Investigating Commission 30-31 (1980). When such performances are recorded
and distributed, the child’s privacy interests are also invaded. See n. 10, nfra.

6 1996 HEEMINED223KZATHIIRD B VHEL Tz,

(&) Whoever—
(1) in interstate or foreign communications—
(A) by means of a telecommunications devices knowingly —
(i) makes, creates, or solicits and
(i) initiates the transmission of, any comment, request, suggestion,
proposal, image, or other communication which is obscene, lewd,
lascivious, filthy, or indecent, with intent to annoy, abuse, or harass
another person; :
B} by means of a telecommunications devices knowingly —
(i) makes, creates, or solicits and
(i) initiates the transmission of, any comment, request, suggestion,
proposal, image, or other communication which is obscene, or in-
decent, konowing that the receipant of the communication is under 18
years of age, regardless of whether the maker of such communication
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placed the call or initiated the communication;
7 1996FEEmMIIER2235& d HIFRD EB DHEL Tz,
(d) Whoever—
(1) in interstate or foreign communications—

(A) use an interactive computer service to send to a specific person or
persons under 18 years of age, or

(B) use any interactive computer service to display in a manner available
to a person under 18 years of age, any comment, request, suggestion,
proposal, image, or other communication that, in context, depicts or
describes, in terms patently offensive as measured bv contemporary

standards. sexual or excretory activities or organs, regardless of whether

the user of such service placed the call or initiated the communication;
or
shall be fined under Title 18, United States Code, or imprisoned not more
than two yvears, or both.

8 929 F. Supp. 824 (1996).

9 EEMEIE2234&C5NAB L EBBOEEL, KDEBD,

“5) 1t is a defense to a prosecution under subsection (@X1)¥B) or (d), or under
subsection (@)2) with respect to the use of a facility for an activity under
subsection (@)(1)B) that a person—

“A) has taken, in good faith, reasonable, effective, and appropriate
actions under the circumstances to restrict or prevent access by minors to
a communication specified in such subsections, which may involve any
appropriate measures to restrict minors from such communications,
including any method which is feasible under available technology; or
(B} has restricted access to such communication by requiring use of a
verified credit card, debit account, adult access code, or adult personal
identification number.
10 521 U. S. at 871.
11 1 #id.
12 521 U. S. at 881.
13 World Wide Web &, 41 ¥ —F& v b ETRHEAINA =T FIA DY A
TALATHYD, A2E2—FDERY I =7 THhEAF—3y MeldRi5,
14 HEWR, XKOEBY, 47 U. S. C. 231.

(@) Requirement to restrict access.

(1} Prohibited conduct. Whoever knowingly and with knowledge of the
character of the material, in interstate or foreign commerce by means of the
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World Wide Web, makes any communication for commercial purposes that
is available to any minor and that includes any material that is harmful to
minors shall be fined not more than $50,000, imprisoned not more than 6
months, or both.

{2) Intentional violations. In addition to the penalties under paragraph (1),
whoever intentionally violate such paragraph shall be subject to a fine of
not more than $50,000 for each violation. For purposes of this paragraph,
each day of violation shall constitute a separate violation.

(3) Civil penalty. In addition to the penalties under paragraphs (1) and (2),
whoever violates paragraph (1) shall be subject to a civil penalty of not
more than $50,000 for each violation. For purposes of this paragraph, each
day of violation shall constitute a separate viclation.

15 HEWE, ROEBDH, 47 U. S. C. 231.

(b)

Inapplicability of carrier and other service providers. For purposes of
subsection (&), a person shall not be considered to make any communication
for commercial purposes to the extent that such person is—

(1) a telecommunications carrier engaged in the provision of a telecommuni-
cations service; '

(2) a person engaged in the business of providing an Internet access service;

(3) a person engaged in the business of providing an Internet Information
location tool; or

(4) similarly engaged in the transmission, storage, retrieval, hosting, format-
ting, or translation (or any combination thereof) of a communication made
by another person, without selection or alteration of the content of the
communication, except that such person’s deleteion of a particular commu-
nication or material made by another person in a manner consistent with
subsection (€) or section 230 [47 USCS §230] shall not constitute such
selection or alteration of the content of the communication.

16 47 U. 8. C. 231.

(c)

Affirmative defense.

(1) Defense. It is an affirmative defense to prosecution under this section
that the defendant, in good faith, has restricted access by minors to
material that is harmful to minors—

(A) by requiring use of a credit card, debit account, adult access code, or
adult personal identification number;

{B) by accepting a digital certificate that verifies age; or

© by any other reasonable measures that are feasible under a available
technology.
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17 Sofva Pevsakhovich, Virtual Child Pornography: Why American and British
Laws Are At Odds with Each Other, 14 Alb. L. J. Sci. & Tech. 799, 805 iZ& >
TEHsTw3,

BB TAHEmE, UToesDTholz3h 5,
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NTE 7,':0
@ REXLZ, DREEFEIEHS OERECRZFHET 27D ICAVWSNTE
77,

@ FHLOEATZ, [BFH, BENH 0 RZOMOFRECLID, Buiedi:
ZOREEHWIRED RENIH S I RITTHEET > T A RKEEOERER
EEBITEY, RESHSICHEMITEEZT > TWwd ERZ 54 ODOREAHE
E] ER[REIC L7z,

@ arva—s—%Fn, REMENZTEET s TOIEREEEL, HIE
THIENTE D,

® HMEOLEHEWVAAZNERE RS OWERE L REOREIGHE L,
FEHEPRFRESNEERECBWT, AUEER2E52 35,

® Fni, L TIATAOREL L, BREHLUTERE D
7267,

@ ZhoomEER, BREAENNRETEZILEHRL, 2oL 2MNERL
AR TR B,

1d. at 806.
18 ZOHREZLUTDOESBSY, 18 U. S. C. 2256 (8)

(8) “child pornography” means any visual depiction, including any photo-
graph, film, video, picture, or computer or computer-generated image or
picture, whether made or produced by electronic, mechanical, or other
means, of sexually explicit conduct, where,—

(A) the production of such visual depiction involves the use of a minor
engaging in sexually explicit conduct;

{B) such visual depiction is, or appears to be, of a minor engaging in sexually
conduct; or

{C) such visual depiction has been created, adapted, or modified to appear
that an identifiable minor is engaging in sexually explicit conduct.; or

D) such visual depiction is advertised, promoted, presented, described, or
distributed in such a manner that conveys the impression that the material
is or contains a visual depiction of a minor engaging in sexually explicit
conduct; and

19 [FEiE, [BAs»ERNTE] 2RUHELT, ROLBVE&RTS, 1I8U.S. C.
2256.



150

For the purposes of this chapter, the term—

(1) “minor” means any person under the age of eighteen years;

(2) (A) Except as provided in subparagraph B), “sexually explicit conduct
means actual or simulated —

(i) sexual intercourse, including genital-genital, oral-genital, anal-geni-
tal, or oral-anal, whether between persons of the same or opposite sex;

(i} bestiality;

(il masturbation;

v sadistic or masochistic abuse; or

(v} lascivious exhibition of the genitals or pubic area of any person;

B) TFor purposes of subsection 8(B) of this section, “sexually explicit
conduct” means—

(i) Graphic sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex, or lascivious simulated sexual intercourse where the
genitals, breast, or pubic area of any person is exhibited;

(i} graphic or lascivious simulated;

(I} bestiality;
(I masturbation: or
{l sadistic or masochistic abuse; or

fill graphic or simulated lascivious exhibition of the genitals or pubic
area of any person;

{5) “visual depiction” includes undeveloped film and videotape, data stored
on computer disk or by electronic means which is capable of conversion into
a visual image, and data which is capable of conversion into a visual image
that has been transmitted by any means, whether or not stored in a perma-
nent format;

20 18U.S.C.2256(8(b). 1d #D—A T, REFE*FE-THIEL b D THBI B
FUHEESNMEREFEORETHZ LOHRFEZ D WLWARTEfRSINTWS Z
EWTIAFLLTED SN T W, FOHEER, ROEBD,

18 U. S. C. 2252A(c)
(¢) It shall be an affirmative defense to a charge of violating paragraph (1), (2),
{3XA), (4), or (5) of subsection (@) that—
(1)
(A) the alleged child pornography was produced using an actual person or
persons engaging in sexually explicit conduct; and
(B} each such person was an adult at the time the material was produced; or
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(2) the alleged child pornography was not produced using any actual minor or
minors.

No affirmative defense under subsection (cf2) shall be available in any
prosecution that involves child pornography as described in section 2256 (8}C)
[18 USCS 7 2256 (8)C)]. A defendant may not assert an affirmative defense to
a charge of violating paragraph (1), (2}, (3JA), (4), or (5} of subsection (&) unless,
within the time provided for filing pretrial motions or at such time prior to trial

as the judge may direct, but in no event later than 14 days before the com-
mencement of the trial, the defendant provides the court and the United States
with notice of the intent to assert such defense and the substance of any expert
or other specialized testimony or evidence upon which the defendant intends to
rely. If the defendant fails to comply with this subsection, the court shall,
absent a finding of extraordinary circumstances that prevented timely compli-
ance, prohibit the defendant from asserting such defense to a charge of violat-
ing paragraph (1), (2), {(3¥A), (4), or (5) of subsection (&) or presenting any evidence
for which the defendant has failed to provide proper and timely notice.

21 (198 F. 3d 1083 (1999))

22 B 1 #EFFEHIAT - United States v. Hilton, 167 F. 3d 61 (1** Cir.), cert. denied,
528 U. S. 844(1999);

55 4 PeECEIRT [ United States v. Mento, 231 F. 3d 912 (4™ Cir. 2000);
85 5 FEFEAIAR - United States v. Fox, 248 F. 3d 394 (5™ Cir. 2001);
EI11HERRIEAT © United States v. Acheson, 196 F. 3d 645 (11" Cir. 1999)

23 535 U. S. at 255.

24 Jasmin J. Farhangian, A Problem of “Virtual” Proportions: The Difficulties
Inherent in Tailoring Virtual Child Pornography Laws to Meet Constitutional
Standards, 12 J. L. & Pol’y 241, 263 n. 108 & n. 109 (2003).

25 Sofva Pevsakhovich, BiHE17 at 810.

26  For the purposes of this chapter, the term—

{8) “child pornography” means any visual depiction, including any photo-
graph, film, video, picture, or computer or computer-generated image or
picture, whether made or produced by electronic, mechanical, or other
means, of sexually explicit conduct, where—

(A) the production of such visual depiction involves the use of a minor
engaging in sexually explicit conduct;

(B) such visual depiction is a digital image, computer image, or computer-
generated image that is, or is indistinguishable from, that of a minor
engaging in sexually explicit conduct; or
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([©) such visual depiction has been created, adapted, or modified to appear
that an identifiable minor is engaging in sexually explicit conduct.
BRI 3 DI1996FERIE RN /i s 32 &, TREonEREINT 1S,
iz, 1IERFERSA, [KRITELw] OO L EINT WS,

(Il the term “indistinguishable” used with respect to a depiction, means
virtually indistinguishable, in that the depiction is such that an ordinary

person viewing the depiction would conclude that the depiction is of an
actual minor engaged in sexually explicit conduct. This definition does not
apply to depictions that are drawings, cartoon, sculptures, or paintings
depicting minors or adults. 18 U. S. C. §2256(11) % &
27 HIE1SEZME,
28 18 U. S. C. 2252A (a)3)B). (Certain activities relating to material constituting
or containing child pornography
(@) Any person who—

---------

(B) advertises, promotes, presents, distributes, or solicits through the
mails, or using any means, including by computer, any material or
purported material in a manner that reflects the belief, or that is
intended to cause another to believe, that the material or purported
material is, or contains—

{i) an obscene visual depiction of a minor engaging in sexually explicit
conduct; or

(i) a visual depiction of an actual minor engaging in sexually explicit
conduct;

29 Ashcroft BIRTl, Yx2x—Z7AE7D [vid ¥V xy b]| ZBE(LRE
%, MREERTEEND LFTwad, 7HTFI—HEZHLL [Fo740v o] %24
ELTHITFTWwB, 535 U. S. 247-48.

30 18 U. S. C. 2252A (¢)1JA)—(B), (2)

(a) It shall be an affirmative defene to a charge of violating paragraph (1), (2),
(3)A), 4), or (5) of subsection (@) that—
(1)

(A) the alleged child pornography was produced using an actual person or
persons engaging in sexually explicit conduct; and

(B) each such person was an adult at the time the material was produced;
or
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(2} the alleged child pornography was not produced using any actual minor
Or minors.

31 28C.F.R.75.1.

§75. 1 Definition
() Producer means any person, including any individual, corporation, or
other organization, who is a primary producer or a secondary producer.

(1) Primary producer is any person who actually films, videotapes, photo-
graphs, or creates a digitally-or computer-manipulated image, a digital
image, or a picture f, or who digitizes an image of, a visual depiction of an
actual human being engaged in actual or simulated sexually explicit
conduct. When a corporation or other organization is the primary producer
of any particular image or picture, then no individual employee or agent of
that corporation or other organization will be considered to be a primary
producer of that image or picture.

(2) Secondary producer is any person who produces, assembles, manufac-
tures, publishes, duplicates, reproduces, or reissues a book, magazine,
periodical, film, videotape, or digitally-or computer-manupulated image,
picture, or other matter intended for commercial distribution that contains
a visual depiction of an actual human being engaged In actual or simulated
sexually explicit conduct, or who inserts on a computer site or service a
digital image of, or otherwise manages the sexually explicit content of a
computer site or service that contains a visual depiction of, an actual
human being engaged in actual or simulated sexually explicit conduct,
including any person who enters into a contract, agreement, or conspiracy
to do any of the foregoing. When a corporation or other organization is the
secondary producer of any particular image or picture, then no individual
of that corporation or other organization will be considered to be the
secondary producer of that image or picture.

32 28 C.F.R. 75.2.

33 Taylor McNeill Protecting Our Childven or Upholding Free Speech: Does
One Exclude the Other? United Stafes v. Williams, 60 Mercer L. Rev. 1059
(2009).

33 553 U. S. 285 (2008).

3 EHFOFFRE LT, Andrea Shepard Shaw, Constitutional Law-Freedom of
Speech~Federal Ban on Pandeving of Child Pornography Does Not Infringe
Upon First Amendment Rights. United States v. Williams, 128 S. Ct. 1830
(2008), 39 Cumb. L. Rev. 581 (2008-09); Tavlor McNeill, Protection Our
Childven oy Upholding Free Speech: Does One Exclude the Other? United
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States v. Williams, 60 Mercer L. Rev. 1059 (2009). %% %,
%72, Audrev Rogers, Protecting Childven on the Internet: Mission Impos-
sible?, 61 Baylor L. Rev. 323 b FEHFIC DT R—YEE T 5B,



